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Order Ref: ROW/3230570M     

 

• This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 
Act) and is known as the Monmouthshire County Council restricted byway 53-16 Devauden 
Definitive Map Modification Order 2018. 

• Monmouthshire County Council ‘the Council’ submitted the Order to the Welsh Ministers for 

determination. 
• The Order is dated 26 November 2018 and there were four objections outstanding when the 

Council submitted the Order to the Welsh Ministers for determination. 
• The Order proposes to modify the Definitive Map and Statement for the area by adding a 

restricted byway as shown in the Order plan and described in the Order Schedule. 
• In accordance with paragraph 8(2) of Schedule 15 to the 1981 Act I gave notice of my proposal 

to confirm the Order with modifications.  

 

Summary of Decision:  The Order is confirmed  
 

Procedural Matters 

1. The effect of the Order, if confirmed with the modifications that I previously proposed 

would be to record the route between points A and E as a footpath rather than 

Restricted Byway.  Points E to G would be recorded as a Restricted Byway.  

2. In my interim decision of 18 June 2020, I proposed to confirm the Order subject to 

the modifications described in paragraph 1 above. As the modifications proposed in 
my interim decision would not show a way shown in the Order as submitted, I was 

required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of 

my proposal to modify the Order.  

3. Two duly made representations were received within the statutory notice period 

following advertisement of the notice and deposit of the associated documents 
relating to the proposed modifications.  The representations were made on behalf of 

Robert and Irene Brooke (Landowners) and the British Horse Society.  The 

representations objected to the confirmation of the proposed modified Order.  

4. Three further objections were received when the Statements of Case were received.  

The Welsh Ministers have transferred the authority to decide this Order to me as the 
appointed Inspector. 
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5. Whilst not objecting to the proposed modifications, Monmouthshire County Council (as 

the Order Making Authority or ‘OMA’) maintain their view that the route carries 

vehicular rights as an all-purpose highway (subject to the provisions of the Natural 

Environment and Rural Communities Act 2006 (‘the NERC Act’)) and this view is 
supported by other parties. 

6. This decision should be read in conjunction with my interim decision of 18 June 2020, 

in respect of the Order, which outlined the main issues to be addressed, an 

assessment of the evidence and my conclusions. 

7. Mindful of historic spellings of place names, throughout this decision I have used 

these spelling of the geographical locations ‘Panta’ and ‘Trelleck Grange’.   

The Main Issues 

8. Having been satisfied that the Order route is a highway, the main issue I should 

consider is whether I am correct in my conclusion to record points A through to E of 

the Order route as a public footpath, or whether some other designation is more 
appropriate.  All other matters have been fully considered in my earlier decisions and 

no evidence has been submitted to cause me to alter my conclusions in those 

respects.  

9. This decision must be based on the facts of the case, and not on whether or not the 

outcome is desirable or otherwise.  The burden of proof is the balance of probabilities. 

Reasons 

10. In relation to the claimed restricted byway, the case in support of this status relies on 

the legal maxim ‘once a highway, always a highway’.  A range of historical evidence 

has been submitted to demonstrate, on a balance of probability, that the Order route 
was regarded as a vehicular highway.  

11. In this case, following enactment of the Natural Environment and Rural Communities 

Act 2006, any public rights that may once have existed for motorised vehicles will now 

have been extinguished.  It is not disputed that if the evidence does show that the 

Order route was once a public carriageway, then ‘restricted byway’ is now the 
appropriate status to be recorded.  

Consideration of the documentary evidence 

12. In my interim decision I considered the documentary evidence.  Nevertheless, there 
continues to be disagreement with my interpretation of these documents and the 

weight I attached to that.   

13. Commercial Mapping: It is accepted that the degree to which historical mapping can 

resemble what is on the ground can vary.  This can be down to a number of factors, 

some of which have been brought to my attention.  Importantly the selection of what 
features are included is largely guided by the purpose of the map and who will use it.    

14. Nonetheless, I do not agree that the maps produced were largely for display.  Whilst 

they may have been purchased for private use, a map would be useless if it contained 

roads that were completely private.  In particular the Price’s and David and Charles 

Maps depict the Order route, with different features/landmarks, thus not directly 
copied.  Therefore, even if the Price’s map was produced as a gift for the Duke of 

Beaufort, it is not the only map to highlight the track.   Indeed, the evidence 

submitted by the British Horse Society also confirms the route was shown on the J & C 

Walker Map 1836, said to be produced as a traveller’s map. 
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15. As such I stand by my original conclusions that the majority of the historic maps show 

the physical existence of a route, or part of a route, capable of carrying traffic, as do 

some physical features on the ground, however such maps did not have the task of 

identifying public highways.  The only instance in which a depiction of a way on a map 
constitutes evidence that the way was public, is where the map is capable in law of 

indicating a way is public such as highway authority records. 

16. Tithe Map:  I agree with the Council that this shows the physical existence of the 

Order route but does not show whether the route depicted was public or private.  

Nevertheless, it forms a piece of the jigsaw puzzle.   

17. Ordnance Survey (OS) Mapping:  OS maps were printed for the travelling public and 

show physical features on the ground and therefore over a period of time these could 
change.  The OS 1833, 1881, depicts the Order Route in a similar way to the 1830 

David and Charles Map as a continuous track from Fedw to Trelleck Grange.  The OS 

surveys were completed as part of a national survey and therefore would not have 
copied the earlier mapping.  A through route, such as this, is more likely to indicate a 

public route of travel from A to B.  

18. Later OS mapping continuous to show the track, although I haven’t evidence of the 

track continuing north of point A on the Order Route.  Nevertheless, a deterioration of 

the quality of the track may have resulted in this section of track being designated as 
a footpath, thus under designated, a point made by the OMA.  

19. I note the solid lines which appear to cross the Order route in several locations.  

Whilst I cannot be sure what these features are, they are more than likely to be field 

gates or similar and thus would not prevent public access.   

20. The OS maps over the period 1833 – 1920 continue to show the Order route, however 

I have no key or Area Book to inform me whether this track is, for example, an 

unmetalled road.  In any event I accept that the OS maps depict a track of carriage 
way proportions and are consistent with the earlier mapping discussed above.  

21. Finance Act 1910:  I accept both the landowners’ and the OMA’s point that no 

conclusion can be drawn as to which route a reduction in tax was being sought, given 

that there are a number of other routes which cross the hereditament which are 

currently public rights of way. Accordingly, this map is neutral in my final balance in 
relation to Order points A to E. 

22. Highway Authority Records (HAR):  As with other mapping HAR can provide 

suggestive rather than conclusive evidence.  However, they may be decisive on what 

they intend to show given that it is evidence of the highway authority’s acceptance of 

maintenance responsibility, a commitment that would not normally have been 
undertaken lightly in view of the financial implications and its statutory duty.   

23. From the evidence now before me I agree that the route was shown as a publicly 

maintainable highway on the 1949 Highway Record.  The route is consistent with the 

earlier mapping discussed above.  The OMA have clarified that only the routes 

maintained by the Highways Department are on the HARs.  Thus, the Order route was 
historically considered to be a public carriageway e.g. for the passage of vehicles.  

24. The landowners point out that the HAR have been amended so that the Order route 

has been carefully removed from the map and schedules.  I agree.  Nonetheless, 

there is no evidence that the Highway Authority undertook this act lawfully.  It may 

be that given the decline in the condition of the route, as discussed above, and no 
money having been spent on its maintenance, that the Highway Authority wished to 
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avoid maintaining a route that was obviously little used.  However, this would not 
affect the route’s highway status.  Moreover, I note that route 53-11 and 53 -18 were 

also amended and marked ‘out’ but have since been recorded as a County unclassified 

road.  Accordingly, there is compelling evidence that the Order route was a publicly 
maintainable carriageway.   

25. I note the landowners’ concern that there is no earlier evidence of HARs or a 

statement setting out why this route was shown as an un-classified road.  Even so, 

there is no doubt that at some time it has been added to the list so that the whole of 

A - G is recorded as a non-classified highway.  No formal orders have been discovered 
to remove such rights. 

26. Ministry of Transport (MoT) Mapping:  From the evidence before me there is no 

change in my findings from my interim decision.  

27. The Definitive Map:  From the evidence before me there is no change in my findings 

from my interim decision. 

28. Sales Particulars:  From the evidence before me there is no change in my findings 

from my interim decision. 

Conclusions on the documentary evidence 

29. The majority of the documentary evidence presented shows the physical existence of 

the Order route on the ground.  The greater part of the commercial and OS maps 

would support the Order route as a public highway.  Moreover, given the width of the 

track shown, what I saw on the ground, and its linkages to other adopted highways it 
adds to the weight that the route was used as a carriageway.   

30. In my view the evidence weighs against the Order route being a wholly private one.  

If its original purpose had been to serve as a private means of accessing the dwellings 

and farmstead at Panta, it would not have been included as a publicly maintainable 

carriageway on the Councils list of such routes.  

31. The evidence submitted in relation to the HAR has increased in significance due to the 

clarifications provided by the OMA.  Whilst the condition of this track has deteriorated 
which will have undoubtedly restricted the use by any vehicles able to use it, it was 

recorded as an unclassified road, maintainable at public expense.  The HARs when 

considered alongside the other mapping is compelling evidence that the track was a 
carriageway, rather than a footpath.    

32. This leads me to conclude that the evidence is sufficient to show that the Order route 

was once, and still is, a public carriageway but the effect of the Natural Environment 

and Rural Communities Act 2006 in extinguishing any rights for mechanically 

propelled vehicles means that its current status should be recorded as a restricted 
byway. 

Other Matters 

33. I have taken in to account the comments made in relation to the alignment and width 

of the Order route in the section close to Well Cottage.  Nevertheless, I cannot 
consider the suitability or desirability of the route for public use under the legislation. 

Neither can I consider the effect on land use or liability.  My decision must be based 

on the evidence for the existence or otherwise of public rights. 
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34. Order decision FPS/W2275/7/76 has been brought to my attention by the landowners 

with particular regard to ‘cul-de-sac’ footpaths.  However, each case should be 

determined on its own merits as I have done here.  

Conclusions 

35. Having regard to all matters raised in the written representations, including those 

submitted following the advertisement regarding my proposed modifications, I 

conclude the Order should be confirmed. 

Formal Decision 

36. The Order is confirmed.  

 

J Burston 

INSPECTOR 

 

 

 

 


